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00001
    1      IN THE UNITED STATES DISTRICT COURT FOR THE

    2              NORTHERN DISTRICT OF OKLAHOMA

    3 

    4 
     W. A. DREW EDMONDSON, in his )
    5 capacity as ATTORNEY GENERAL )
     OF THE STATE OF OKLAHOMA and )
    6 OKLAHOMA SECRETARY OF THE    )
     ENVIRONMENT C. MILES TOLBERT,)
    7 in his capacity as the       )
     TRUSTEE FOR NATURAL RESOURCES)
    8 FOR THE STATE OF OKLAHOMA,   )
                                  )
    9             Plaintiff,       )
                                  )
   10 vs.                          )4:05-CV-00329-TCK-SAJ
                                  )
   11 TYSON FOODS, INC., et al,    )
                                  )
   12             Defendants.      )

   13 - - - - - - - - - - - - - - - - - - - - - - - - - -

   14                  THE VIDEOTAPED DEPOSITION OF

   15 BERTON FISHER, PhD, produced as a witness on

   16 behalf of the Defendants in the above styled and

   17 numbered cause, taken on the 23rd day of January,

   18 2008, in the City of Tulsa, County of Tulsa, State

   19 of Oklahoma, before me, Lisa A. Steinmeyer, a

   20 Certified Shorthand Reporter, duly certified under

   21 and by virtue of the laws of the State of Oklahoma.

   22 

   23 

   24 

   25  
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00266
    1 Q      What surface water?

    2 A      A drainageway that would lead to a bit larger

    3 drainageways.

    4 Q      Well, where did -- did you in fact trace that

    5 edge of field runoff into a recognized stream?                 04:51PM

    6 A      That particular parcel of edge of field

    7 runoff?

    8 Q      Yes, sir.

    9 A      No.

   10 Q      You would agree that just because water runs            04:51PM

   11 off one field doesn't mean it makes it all the way

   12 to a stream or tributary in the Illinois River

   13 watershed; right?

   14 A      Well, I don't know how else water gets into

   15 the Illinois River watershed or streams or                     04:51PM

   16 tributaries except by two mechanisms, runoff from

   17 fields and other land surfaces and groundwater

   18 supply.

   19 Q      How far was that field away from a recognized

   20 tributary or stream?                                           04:51PM

   21           MR. PAGE:  Object to the form.

   22 A      I'd have to look at the map to answer that

   23 question.

   24 Q      Let me ask a more basic question because

   25 apparently my prior question wasn't very good.                 04:51PM 
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    1 Isn't it possible, Dr. Fisher, that water can run

    2 off of one field and end up slowing down and going

    3 into the soil in the next field over?

    4 A      True, and it's possible it can then infiltrate

    5 into groundwater.                                              04:52PM

    6 Q      It's possible.  I'm not arguing that point.

    7 I'm just saying just because it ran off the field,

    8 doesn't mean it ran all the way to the Illinois

    9 River.  That was the point I was trying to get you

   10 to agree to.                                                   04:52PM

   11 A      Well, ultimately, unless the water is

   12 evapo-transpired, it's going to get to the Illinois

   13 River.

   14 Q      What if it's taken up by plants or it does

   15 evaporate or it goes into a pond and the cattle                04:52PM

   16 consume it?

   17 A      Well, the first two things, goes into plants

   18 or is evaporated is called evapo-transpiration,

   19 which I referred to.

   20 Q      All right.

   21 A      And there are mechanisms for water loss other

   22 than runoff into the Illinois River and its

   23 tributaries.  Nonetheless, there are no other

   24 mechanisms for water to reach the Illinois River and

   25 its tributaries other than through runoff and the              04:52PM 
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    1 movement of ground water.

    2 Q      All right.  Let's not debate that point.

    3 The -- has the State to your knowledge done anything

    4 to trace the bacteria in that edge of field runoff

    5 to any waters of the state?                                    04:53PM

    6 A      I don't know.

    7 Q      And based upon your answer, that's the only

    8 circumstance you can cite that is responsive to the

    9 interrogatory I questioned you --

   10           MR. PAGE:  Object to the form.                       04:53PM

   11 A      That's the only one I was aware of when that

   12 question was posed to me.

   13 Q      Let me follow up on Mr. George's question.

   14 Have you ever observed Peterson Farms, Incorporated

   15 spreading poultry litter in the Illinois River                 04:53PM

   16 watershed?

   17 A      Personally?  Any observation?

   18 Q      Have you observed it or received a report that

   19 it has occurred?

   20 A      I have observed or we have had reports of               04:54PM

   21 observations of waste from Peterson Farms growers

   22 being spread in the Illinois River watershed.  Those

   23 reports include at least the report we just cited,

   24 which is from an investigator, and in addition to

   25 that, the Oklahoma Department of Agriculture, Food &           04:54PM 
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00001
    1      IN THE UNITED STATES DISTRICT COURT FOR THE

    2                  NORTHERN DISTRICT OF OKLAHOMA

    3 
     W. A. DREW EDMONDSON, in his )
    4 capacity as ATTORNEY GENERAL )
     OF THE STATE OF OKLAHOMA and )
    5 OKLAHOMA SECRETARY OF THE    )
     ENVRONMENT C. MILES TOLBERT, )
    6 in his capacity as the       )
     TRUSTEE FOR NATURAL RESOURCES)
    7 FOR THE STATE OF OKLAHOMA,   )
                                  )
    8           Plaintiffs,        )
                                  )
    9 vs.                          )4:05-CV-00329-TCK-SAJ
                                  )
   10 TYSON FOODS, INC., et al,    )
                                  )
   11           Defendants.        )

   12 - - - - - - - - - - - - - - - - - - - - - - - - -

   13 

   14           THE VIDEOTAPED DEPOSITION OF

   15 VALERIE J. HARWOOD, Ph.D., produced as a witness

   16 on behalf of the Defendants in the above styled and

   17 numbered cause, taken on the 29th day of January,

   18 2008, in the City of Tulsa, County of Tulsa, State

   19 of Oklahoma, before me, Bonnie Glidewell, a

   20 Certified Shorthand Reporter, duly certified under

   21 and by virtue of the laws of the State of Oklahoma.

   22 

   23 

   24 

   25  
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00297
    1           MR. JORGENSON:  Can we take a break before

    2 the next one?  I promise we'll end on time.

    3           MR. PAGE:  You can take all the breaks you

    4 want, as long as we're finished at 4:30.

    5           MR. JORGENSON:  All right, let's take a

    6 break.

    7           MR. WIETHOLTER:  We are off the record; the

    8 time is 3:56 p.m.

    9           (Following a short recess at R 2:56

   10 p.m., proceedings continued on the Record at 3:50

   11 p.m.)

   12           MR. WIETHOLTER:  We are back on record.

   13 The time is 3:50 p.m.

   14 

   15                   DIRECT EXAMINATION

   16 BY MS. LONGWELL:

   17 Q      (By Ms. Longwell)  Ms. Harwood, my name is

   18 Nicole Longwell.  I introduced myself earlier, and

   19 I'm here on behalf of Peterson Farms.  And I have

   20 some questions to ask you and I'll kind of be                   03:49PM

   21 bouncing around because I'm following up on

   22 Mr. Jorgenson and Mr. Elrod.

   23        First I wanted to ask you a couple of

   24 questions.  In your analysis with the biomarker, are

   25 you able to offer an opinion that the biomarker or              03:49PM 
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    1 biomarkers you found in the water bodies in the

    2 Illinois River watershed can be linked back to any

    3 particular poultry farm?

    4 A      No, they cannot be linked back to any

    5 particular poultry farm.                                        03:49PM

    6 Q      So is it fair to say that you can't link any

    7 of the biomarkers to the water bodies in any poultry

    8 farm that contracts with Peterson Farms?

    9 A      They can't be linked since the biomarkers are

   10 all the same in all of the facilities that we                   03:49PM

   11 tested, then they can't be linked back to any

   12 specific one.

   13 Q      Okay.  With regards to the cattle sample and

   14 the testing for the biomarker in the cattle sample,

   15 you indicated that you thought, it was your opinion,            03:50PM

   16 that it was most likely from cross-contamination; is

   17 that accurate?

   18 A      That's correct.

   19 Q      How can you be sure -- well I guess strike

   20 that.  With what degree of certainty can you say                03:50PM

   21 that no other samples that were tested for the

   22 biomarkers were contaminated or cross-contaminated?

   23 A      So the, like the field samples you mean?  The

   24 water samples?

   25 Q      The geese samples, the litter -- I mean the              03:50PM 
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00001
    1     IN THE UNITED STATES DISTRICT COURT FOR THE

    2              NORTHERN DISTRICT OF OKLAHOMA

    3 

    4 
     W. A. DREW EDMONDSON, in his )
    5 capacity as ATTORNEY GENERAL )
     OF THE STATE OF OKLAHOMA and )
    6 OKLAHOMA SECRETARY OF THE    )
     ENVIRONMENT C. MILES TOLBERT,)
    7 in his capacity as the       )
     TRUSTEE FOR NATURAL RESOURCES)
    8 FOR THE STATE OF OKLAHOMA,   )
                                  )
    9             Plaintiff,       )
                                  )
   10 vs.                          )4:05-CV-00329-TCK-SAJ
                                  )
   11 TYSON FOODS, INC., et al,    )
                                  )
   12             Defendants.      )

   13 - - - - - - - - - - - - - - - - - - - - - - - - - -

   14                  THE VIDEOTAPED DEPOSITION OF

   15 ROGER OLSEN, PhD, produced as a witness on behalf

   16 of the Defendants in the above styled and numbered

   17 cause, taken on the 2nd day of February, 2008, in

   18 the City of Tulsa, County of Tulsa, State of

   19 Oklahoma, before me, Lisa A. Steinmeyer, a Certified

   20 Shorthand Reporter, duly certified under and by

   21 virtue of the laws of the State of Oklahoma.

   22 

   23 

   24 

   25  

Case 4:05-cv-00329-GKF-PJC     Document 1532-2 Filed in USDC ND/OK on 02/12/2008     Page 38 of 101

Lvictor
Text Box
Exhibit 4



Olsen, PhD, Roger 2/2/2008 Page 11     

00011
    1           MR. GEORGE:  Your objection is noted.

    2 Q      Dr. Olsen, can you identify a specific

    3 location where poultry litter originating from a

    4 farm under contract with one of my clients has been

    5 identified and traced as the source of a specific              09:10AM

    6 area of contamination in the streams, groundwater or

    7 rivers in the Illinois River watershed?

    8           MR. PAGE:  Object to the form.

    9 A      Again, I believe you are a large source of

   10 contamination.  We've identified your contamination            09:10AM

   11 in the environment.  I could go back, I'm pretty

   12 confident, and identify specific locations where you

   13 are the major contributor.  I have not done that to

   14 date.

   15 Q      As we sit here today, sir, you cannot identify          09:10AM

   16 for me a specific source -- I'm sorry, a specific

   17 place of contamination in terms of stream water,

   18 groundwater or river water which you can source to a

   19 reasonable degree of scientific certainty to a

   20 particular land application site involving poultry             09:10AM

   21 litter originating under -- from a farm under

   22 contract with one of my clients; is that correct?

   23           MR. PAGE:  Object to the form.

   24 A      If you give me a few minutes, I probably

   25 could.  At this very moment, which was your                    09:10AM 
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    1 question, I cannot and I don't have that in mind,

    2 but given a few minutes, I could definitely do that

    3 to a reasonably degree of scientific certainty.

    4 Q      Dr. Olsen, if I asked you that same question

    5 on behalf of the other individual named defendants             09:11AM

    6 in this case, would your answer be the same?

    7 A      Yes.

    8 Q      Okay.  Now, you said if given some time, that

    9 you thought you could do that.  Tell me how you

   10 would go about doing that.                                     09:11AM

   11 A      Well, as you know, we have sampled over 500

   12 locations in the streams, and those include the edge

   13 of fields.  Again, we have, as I understand it from

   14 Dr. Fisher, definitive evidence of runoff from

   15 fields where Tyson waste has been applied.  We would           09:11AM

   16 then look at where that water goes, and our sampling

   17 points immediately downgradient of that, look for

   18 the signature of chicken waste, particularly your

   19 waste in that sample, see if there's any other

   20 sources and be able to identify runoff from your               09:11AM

   21 field into the surface water.  Likewise, we have a

   22 variety of geoprobes.  We would look at -- if we

   23 have any geoprobes downgradient from fields where

   24 Tyson waste has been applied, we would look in those

   25 geoprobes, and --                                              09:12AM 
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00001
    1      IN THE UNITED STATES DISTRICT COURT FOR THE

    2              NORTHERN DISTRICT OF OKLAHOMA

    3 

    4 
     W. A. DREW EDMONDSON, in his )
    5 capacity as ATTORNEY GENERAL )
     OF THE STATE OF OKLAHOMA and )
    6 OKLAHOMA SECRETARY OF THE    )
     ENVIRONMENT C. MILES TOLBERT,)
    7 in his capacity as the       )
     TRUSTEE FOR NATURAL RESOURCES)
    8 FOR THE STATE OF OKLAHOMA,   )
                                  )
    9             Plaintiff,       )
                                  )
   10 vs.                          )4:05-CV-00329-TCK-SAJ
                                  )
   11 TYSON FOODS, INC., et al,    )
                                  )
   12             Defendants.      )

   13 - - - - - - - - - - - - - - - - - - - - - - - - - -

   14                  THE VIDEOTAPED DEPOSITION OF

   15 CHRISTOPHER TEAF, PhD, produced as a witness on

   16 behalf of the Defendants in the above styled and

   17 numbered cause, taken on the 31st day of January,

   18 2008, in the City of Tulsa, County of Tulsa, State

   19 of Oklahoma, before me, Lisa A. Steinmeyer, a

   20 Certified Shorthand Reporter, duly certified under

   21 and by virtue of the laws of the State of Oklahoma.

   22 

   23 

   24 

   25  
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00247
    1 external photographs of farms themselves and litter

    2 being transported to fields and being disposed on

    3 fields.

    4 Q      Okay.  Have you -- did you receive, physically

    5 receive these photographs in your possession?                  04:19PM

    6 A      You know, I think I've seen them -- well,

    7 largely the photographs I've seen have come from

    8 Bert Fisher.  I don't think I have copies of them,

    9 but I've seen them in a PowerPoint presentation.

   10 Q      Okay.  Have you personally observed litter              04:20PM

   11 being applied to a field in the Illinois River

   12 watershed?

   13 A      The one we were at visiting, I traveled

   14 through the watershed for a day and a half or so,

   15 and we saw a field in which it was being applied               04:20PM

   16 from a distance.

   17 Q      Okay.  Do you know whether or not that's one

   18 of the fields that were sampled, that edge of field

   19 sampling was done?

   20 A      I don't.  I don't know that.                            04:20PM

   21 Q      Okay.  Can you directly associate any of the

   22 indicator bacteria found in the waters of the

   23 Illinois River watershed to any specific poultry

   24 farm?

   25 A      I have not sought to do that.  I don't know if          04:20PM 
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    1 anybody else has.

    2 Q      Okay.  So is it fair to say that you cannot

    3 directly associate any of the indicator bacteria

    4 found in the waters of the Illinois River watershed

    5 to any poultry farm which contracts with Peterson              04:21PM

    6 Farms?

    7           MR. PAGE:  Object to the form.

    8 A      I haven't sought to do that, and I don't know

    9 whether anybody else has.

   10           MS. LONGWELL:  Dr. Teaf, I have no further           04:21PM

   11 questions for you.  Thank you.

   12           THE WITNESS:  Nice to meet you.

   13           MS. LONGWELL:  Nice to meet you.

   14           VIDEOGRAPHER:  We're now off the Record.

   15 The time is 4:20 p.m.                                          04:21PM

   16            (Whereupon, a discussion was held off

   17 the Record.)

   18           VIDEOGRAPHER:  We are back on the Record.

   19 The time is 4:21 p.m.

   20                   DIRECT EXAMINATION

   21 BY MR. JANTZEN:

   22 Q      Dr. Teaf, my name is Stephen Jantzen.  I

   23 represent the various Tyson entities in this

   24 litigation, and I'm going to follow up on some

   25 questions that have been asked of you today and                04:22PM 
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00001
    1        IN THE DISTRICT COURT OF OKLAHOMA COUNTY

    2                   STATE OF OKLAHOMA

    3 

    4 JOEL J. REED, RHONDA REED,   )
     JIM L. PIGEON, MICHELLE R.   )                         
    5 PIGEON, KENNETH GLENN,       )
     FRANKLIN GLENN, JULIE        ) 
    6 ANDERSON CHANCELLOR and      ) 
     BILL ANDERSON                )
    7                              )
                       Plaintiffs,)
    8 vs.                          ) Case No. CV-2005-8975
                                  ) 
    9 STATE OF OKLAHOMA, ex rel    )
     THE DEPARTMENT OF AGRICULTURE)                             
   10 FOOD AND FORESTRY            )
                                 )
   11                             )
                       Defendant.)
   12 

   13               DEPOSITION OF TERRY PEACH

   14           TAKEN ON BEHALF OF THE PLAINTIFFS

   15               IN OKLAHOMA CITY, OKLAHOMA

   16                   ON APRIL 18, 2006

   17                            

   18                            

   19        REPORTED BY:  ANDREA J. GORMAN, CSR, RPR

   20 

   21 

   22 

   23 

   24 

   25  
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00065
    1 is a specific complaint, then as far as you know, the 

    2 growers are in compliance with your requirements, are 

    3 they not? 

    4            MR. WEITMAN:  Object to the form. 

    5       A    Restate the question in a clearer manner. 

    6       Q    (By Mr. Williams)  Unless you have 

    7 received a complaint about a grower, or unless you 

    8 have independent reason to believe there is 

    9 noncompliance and the grower has provided reporting 

   10 and sampling and analytical data demonstrating 

   11 compliance with their animal waste management plan of 

   12 the requirements of their permit, they're in 

   13 compliance at that point in time as far as the 

   14 Department is concerned, aren't they? 

   15       A    Yes, they would be in compliance, yes. 

   16       Q    Bear with me a moment, Secretary. 

   17            Secretary Peach, are you familiar with the 

   18 term agronomic rates? 

   19       A    Just in a very general knowledge, not 

   20 enough to answer specific questions.  

   21       Q    Who with the Department would be the 

   22 proper person to ask about agronomic rates, if not 

   23 you? 

   24       A    Dan Parrish. 

   25       Q    Dan is the go-to guy?  
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00001
    1         IN THE UNITED STATES DISTRICT COURT
            FOR THE NORTHERN DISTRICT OF OKLAHOMA
    2 
     STATE OF OKLAHOMA, ex rel.
    3 W.A. DREW EDMONDSON, in his capacity as
     ATTORNEY GENERAL OF THE STATE OF
    4 OKLAHOMA, and OKLAHOMA SECRETARY
     OF THE ENVIRONMENT C. MILES TOLBERT,
    5 in his capacity as the TRUSTEE FOR NATURAL
     RESOURCES FOR THE STATE OF OKLAHOMA,
    6 
           Plaintiffs,
    7 

    8 vs.                               No. 05-CV-0329 GFK-SAJ 

    9 

   10 TYSON FOODS, INC., TYSON POULTRY, INC.,

   11 TYSON CHICKEN, INC., COBB-VANTRESS, INC.,
     AVIAGEN, INC., CAL-MAINE FOODS, INC.,
   12 CAL-MAINE FARMS, INC., CARGILL, INC.,
     CARGILL TURKEY PRODUCTION, LLC,
   13 GEORGE'S, INC., GEORGE'S FARMS, INC.,
     PETERSON FARMS, INC., SIMMONS FOODS, INC.,
   14 and WILLOW BROOK FOODS, INC.,
     
   15       Defendants.

   16 

   17      VIDEO DEPOSITION OF DANIEL JOSEPH PARRISH

   18          TAKEN ON BEHALF OF THE DEFENDANTS

   19     ON JANUARY 14, 2008, BEGINNING AT 9:37 A.M.

   20             IN OKLAHOMA CITY, OKLAHOMA

   21 

   22 

   23 

   24 Videographer:  Stephanie Britton

   25 Reported by:  Lana L. Phillips, CSR, RPR 
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00258
    1 waste be disposed of in a permitted landfill,

    2 rather than land-applied?

    3              MR. GARREN:  Object to form,

    4 predicate, foundation.

    5              THE WITNESS:  I'm not aware of, only

    6 because I've not had discussions with other state

    7 regulatory people about that subject matter.

    8        Q     (BY MR. McDANIEL) Are you aware of

    9 any poultry -- registered poultry feeding

   10 operator in the Illinois River watershed who is

   11 currently operating in violation of his or her

   12 animal waste management plan?

   13              MR. GARREN:  Again, objection as to

   14 form.

   15              THE WITNESS:  I can't answer that

   16 question, because we don't have enough staff for

   17 me to be able to answer that question -- that we

   18 are doing constant inspections and testing all

   19 that.  I could not answer that question simply

   20 because we do not have enough people or budget to

   21 be able to determine an answer to that question.

   22        Q     (BY MR. McDANIEL) All right, sir.

   23 And I've got to move to strike that answer.

   24              The question was, sir, are you aware

   25 of any poultry -- registered poultry feeding 
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    1 operator in the Illinois River watershed who is

    2 currently operating in violation of his or her

    3 animal waste management plan?

    4              If you can answer it yes or no, I

    5 request that you do so.

    6              MR. GARREN:  Same objection.

    7              THE WITNESS:  I cannot answer it yes

    8 or no.

    9        Q     (BY MR. McDANIEL) You can't tell me

   10 what you're aware of?

   11        A     I can't answer if anyone is in

   12 violation of our laws and rules, because I'm not

   13 out to every operation every day, nor is our

   14 staff out to every operation every day.

   15              There's not enough state troopers to

   16 pick up everybody that's speeding on the roads.

   17        Q     I understand that point, sir, and

   18 it's been made multiple times by you.

   19              My question is:  Are you aware of

   20 any operator -- poultry operator in the watershed

   21 that is currently in violation of their plan?

   22        A     I am not aware of any today.  But

   23 that answer can only be said by saying that we do

   24 not have enough staff to be able to determine

   25 that on a daily, hourly basis. 
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    1     IN THE UNITED STATES DISTRICT COURT FOR THE

    2             NORTHERN DISTRICT OF OKLAHOMA

    3 

    4 W. A. DREW EDMONDSON, in his )
     capacity as ATTORNEY GENERAL )
    5 OF THE STATE OF OKLAHOMA and )
     OKLAHOMA SECRETARY OF THE    )
    6 ENVIRONMENT C. MILES TOLBERT,)
     in his capacity as the       )
    7 TRUSTEE FOR NATURAL RESOURCES)
     FOR THE STATE OF OKLAHOMA,   )
    8                              )
               Plaintiff,         )
    9                              )
     vs.                          )No. 4:05-CV-00329-TCK-SAJ
   10                              )
     TYSON FOODS, INC., et al,    )
   11                              )
               Defendants.        )
   12 

   13 - - - - - - - - - - - - - - - - - - - - - - - - - -

   14 

   15               THE VIDEO DEPOSITION OF DAVID BERRY,

   16 produced as a witness on behalf of the Defendants, in

   17 the above styled and numbered cause, taken on the 29th

   18 day of August, 2007, in the City of Tulsa, County of

   19 Tulsa, State of Oklahoma, before me, Marlene Percefull,

   20 Certified Shorthand Reporter, duly certified under and

   21 by virtue of the laws of the State of Oklahoma.

   22 

   23 

   24 

   25  
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    1 A    I think it helps.                                   4:18PM

    2 Q    You think it helps.  What's the purpose of an

    3 Animal Waste Management Plan, if you know?

    4 A    They're required to get it and the purpose behind

    5 it would be if I was -- would be just to tell them what  4:18PM

    6 rate they can put their litter down at, you know.

    7 Q    It tells them what they can do with poultry

    8 litter?

    9 A    Yeah.  Tells them the types and soil and where

   10 they can apply and where they can't apply.               4:19PM

   11 Q    And they're required to have one by the State of

   12 Oklahoma?

   13 A    The poultry operations, yes.

   14 Q    Do you think the State of Oklahoma would require

   15 them to have something that didn't do what it's          4:19PM

   16 supposed to do?

   17           MS. WEAVER:  Object to form.

   18 A    No.

   19 Q    That wouldn't make any sense, would it?

   20 A    No, it wouldn't make no sense.                      4:19PM

   21 Q    Do you think that the growers in the Illinois

   22 River watershed are trying their best to comply with

   23 what is required of them?

   24           MS. WEAVER:  Object to form.

   25 A    I think my growers are trying to comply with the    4:19PM 
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    1 law.                                                     4:19PM

    2 Q    Okay.  Do you know of any growers who have

    3 contracts Tyson and/or Cobb that are intentionally

    4 trying to violate the law?

    5 A    Not that I'm aware of.                              4:20PM

    6 Q    Are you aware that growers, in fact, rely on those

    7 Animal Waste Management Plans?

    8 A    That they rely on them?

    9 Q    Yeah.

   10 A    Yeah, they need them.                               4:20PM

   11 Q    Do you, as an inspector for the State of Oklahoma

   12 and Oklahoma Department of Ag Food and Forestry,

   13 provide growers with the actual law?

   14 A    Not that I'm aware of.

   15 Q    Have you ever handed out a pamphlet?                4:20PM

   16 A    I have not.

   17 Q    What about at these educational courses?

   18 A    There's nothing handed out there.

   19 Q    Okay.

   20 A    I think O.S.U. has a website that you can go to     4:20PM

   21 and we do, too, that I guess you can download it, if

   22 you want to, you know, do that.

   23 Q    Do you all tell them about those websites?

   24 A    O.S.U. does at the classes.

   25 Q    Okay.  So would you agree with me that primarily    4:21PM 
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00001
    1        IN THE UNITED STATES DISTRICT COURT FOR THE
                  NORTHERN DISTRICT OF OKLAHOMA
    2 

    3 
     W.A. DREW EDMONDSON, in his   ) 
    4 capacity as ATTORNEY GENERAL  )
     OF THE STATE OF OKLAHOMA and  )
    5 OKLAHOMA SECRETARY OF THE     )
     ENVIRONMENT C. MILES TOLBERT, )
    6 in his capacity as the TRUSTEE)
     FOR NATURAL RESOURCES FOR THE )
    7 STATE OF OKLAHOMA,            )
                                   )                           
    8               Plaintiff,      )
                                   )
    9 vs.                           )4:05-CV-00329-TCK-SAJ
                                   )
   10 TYSON FOODS, INC., et al.,    )      
                                   )
   11               Defendants.     )

   12  

   13 

   14 - - - - - - - - - - - - - - - - - - - - - - - - - - 

   15 

   16        VIDEO DEPOSITION OF JOHN LITTLEFIELD, 

   17 produced as a witness on behalf of the Defendants in 

   18 the above styled and numbered cause, taken on the 

   19 2nd day of August, 2007, in the City of Tulsa, 

   20 County of Tulsa, State of Oklahoma, before me, Karla 

   21 E. Barrow, a Certified Shorthand Reporter, duly 

   22 certified under and by virtue of the laws of the 

   23 State of Oklahoma.

   24 

   25  
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00141
    1 A     Yes.  

    2 Q     You have a question with regard to Diamond S?  

    3 A     That's right.  

    4 Q     All right.  Can I see your copy of that?  And 

    5 what I'm going to do is I'm going to draw a line 

    6 through these two names, you can still read them, 

    7 but I'm going to draw a line through them, and then 

    8 I'm going to put a question mark by Diamond S, and 

    9 tell me if by doing that, I've fairly represented 

   10 your testimony about that list?  

   11 A     Yes.  

   12 Q     Okay.  Now, with regard to the ones that you 

   13 are aware are within your district, everyone except 

   14 Anita Andrews, Jeff Andrews, and I'm not going to 

   15 ask you about Diamond S Farms, everybody else on 

   16 that list, to your knowledge -- let's see, one, two, 

   17 three, four, five, six -- to your knowledge, have 

   18 any one of these Oklahoma poultry growers done 

   19 anything to cause the contamination of the waters of 

   20 the state of Oklahoma?  

   21 A     Not to my knowledge.  

   22 Q     Are you aware of any poultry grower under 

   23 contract with Peterson Farms, Inc. that has caused 

   24 the contamination of the waters of the state of 

   25 Oklahoma in the Illinois River watershed?   
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    1 A     To what I know, no.  

    2 Q     Any grower ever, to your knowledge under 

    3 contract with Peterson Farms, is your answer still 

    4 not to your knowledge?  

    5 A     Yes, sir.  

    6 Q     Okay.  The complaint investigation part of 

    7 your job, we've talked about odor complaints.  What 

    8 other types of complaints do you have to respond to, 

    9 just by category?  

   10 A     Well, application rate, spreading too close to 

   11 swales or water, you know, contamination, that's 

   12 mentioned a lot, applying too close to waters of the 

   13 State, overapplying.  

   14 Q     Every -- you talked about it this morning, so 

   15 I don't want to waste time going through it again, 

   16 but in order for you to act on a complaint, you have 

   17 to receive some directive from Oklahoma City; is 

   18 that true?  

   19 A     That's right.  

   20 Q     All right.  So once -- are you given a 

   21 specific directive, please go look, see what you 

   22 find, in other words, you're told what is needed?  

   23 A     There is a complaint -- the protocol is they 

   24 have a complaint form that's filled out.  

   25 Q     Okay.   
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00001
    1      IN THE UNITED STATES DISTRICT COURT FOR THE

    2              NORTHERN DISTRICT OF OKLAHOMA

    3 

    4 
     W. A. DREW EDMONDSON, in his )
    5 capacity as ATTORNEY GENERAL )
     OF THE STATE OF OKLAHOMA and )
    6 OKLAHOMA SECRETARY OF THE    )
     ENVIRONMENT C. MILES TOLBERT,)
    7 in his capacity as the       )
     TRUSTEE FOR NATURAL RESOURCES)
    8 FOR THE STATE OF OKLAHOMA,   )
                                  )
    9             Plaintiff,       )
                                  )
   10 vs.                          )4:05-CV-00329-TCK-SAJ
                                  )
   11 TYSON FOODS, INC., et al,    )
                                  )
   12             Defendants.      )

   13 - - - - - - - - - - - - - - - - - - - - - - - - - -

   14                  THE VIDEOTAPED DEPOSITION OF

   15 GORDON JOHNSON, PhD, produced as a witness on

   16 behalf of the Defendants in the above styled and

   17 numbered cause, taken on the 4th day of February,

   18 2008, in the City of Tulsa, County of Tulsa, State

   19 of Oklahoma, before me, Lisa A. Steinmeyer, a

   20 Certified Shorthand Reporter, duly certified under

   21 and by virtue of the laws of the State of Oklahoma.

   22 

   23 

   24 

   25  
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    1 Q      All right, and where did you retire from?

    2 A      I retired from Oklahoma State University.

    3 Q      And when did you retire?

    4 A      2004 I believe.  I've been retired four years.

    5 Q      All right.  Dr. Johnson, when you appear                09:07AM

    6 before the court in this matter, is it your

    7 intention to testify under oath to the court that

    8 the poultry farmers in the Illinois River watershed

    9 are polluters?

   10 A      I will testify that the poultry industry has            09:07AM

   11 mismanaged the waste generated and land applied it

   12 in excess of agronomic benefit, and as has occurred,

   13 there has been an increase in water soluble

   14 phosphorus runoff that is common knowledge

   15 associated with soil test phosphorus.                          09:08AM

   16 Q      All right.  My question to you, sir, was when

   17 you appear before the court in this matter, is it

   18 your intention to testify to the court that the

   19 poultry farmers in the Illinois River watershed are

   20 polluters, yes or no?                                          09:08AM

   21 A      I believe yes.

   22 Q      And your prior answer is going to be the basis

   23 for why you are going to tell the court that these

   24 poultry farmers are polluters?

   25 A      That will certainly be part of it.                      09:08AM 
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00001
    1      IN THE UNITED STATES DISTRICT COURT FOR THE

    2              NORTHERN DISTRICT OF OKLAHOMA

    3 

    4 
     W. A. DREW EDMONDSON, in his )
    5 capacity as ATTORNEY GENERAL )
     OF THE STATE OF OKLAHOMA and )
    6 OKLAHOMA SECRETARY OF THE    )
     ENVIRONMENT C. MILES TOLBERT,)
    7 in his capacity as the       )
     TRUSTEE FOR NATURAL RESOURCES)
    8 FOR THE STATE OF OKLAHOMA,   )
                                  )
    9             Plaintiff,       )
                                  )
   10 vs.                          )4:05-CV-00329-TCK-SAJ
                                  )
   11 TYSON FOODS, INC., et al,    )
                                  )
   12             Defendants.      )

   13 - - - - - - - - - - - - - - - - - - - - - - - - - -

   14                  THE VIDEOTAPED DEPOSITION OF

   15 LOWELL CANEDAY, PhD, produced as a witness on

   16 behalf of the Defendants in the above styled and

   17 numbered cause, taken on the 5th day of February,

   18 2008, in the City of Tulsa, County of Tulsa, State

   19 of Oklahoma, before me, Lisa A. Steinmeyer, a

   20 Certified Shorthand Reporter, duly certified under

   21 and by virtue of the laws of the State of Oklahoma.

   22 

   23 

   24 

   25  
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    1 State Park is a very small state park.  It really is

    2 more like a city park.  It has very little use by

    3 comparison with some of the other state parks in

    4 Oklahoma.

    5 Q      Have you camped in any of the parks we've just          12:00PM

    6 identified?

    7 A      Yes.

    8 Q      Which ones?

    9 A      I've camped at actually Natural Falls,

   10 Cherokee Landing and Lake Tenkiller.                           12:00PM

   11 Q      And when you camp, how does your family camp;

   12 in canvas or do you have a pop-up?

   13 A      We have a pop-up with a canvas.  I've probably

   14 camped in tents because we bought that trailer, a

   15 little pop-up trailer after I had been here for                12:01PM

   16 several years, so I probably also camped in tents.

   17 Q      Does your trailer have a head on it?

   18 A      No, no.

   19 Q      So for toilet facilities, you use whatever the

   20 park has available?                                            12:01PM

   21 A      We use park facilities.

   22 Q      Now, at Natural Falls, didn't that used to be

   23 called Dripping Springs Park?

   24 A      Yes.  Locally it was called Dripping Springs.

   25 There is actually another Dripping Springs State               12:01PM 
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    1 Park.  So when they received that land in, oh,

    2 goodness, probably about ten years ago, they named

    3 it Natural Falls.

    4 Q      Now, that park has a wastewater handling

    5 system?                                                        12:01PM

    6 A      Yes.  I think there they're on a lagoon

    7 system, if I recall that area correctly.

    8 Q      And so people that use the campground, if they

    9 have an RV that has a toilet in it, they can

   10 connect -- they can connect -- excuse me.  Some of             12:02PM

   11 the sites actually have sewage connections for RV's;

   12 would you agree?

   13 A      I believe that is correct.  In that I don't

   14 use that, I'm not going to swear to exactly how

   15 many, but I believe that Natural Falls has some                12:02PM

   16 sites with sewer.  I know they have sites with water

   17 and they have a dump station for public use.

   18 Q      All right.  So even if you've got an RV and

   19 you didn't have a site you could connect directly,

   20 there is a receptacle you could discharge your waste           12:02PM

   21 in before you leave the park?

   22 A      You could, if they are structured so.

   23 Q      All right, and Cherokee Landing and Tenkiller

   24 State Park have similar arrangements for RV'ers?

   25 A      Yes. 
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    1 Q      And, of course, each of the parks has toilet

    2 facilities, showers, et cetera?

    3 A      Yes.

    4 Q      To your knowledge is that wastewater handled

    5 through the same system?                                       12:03PM

    6 A      Natural Falls is small enough that I believe

    7 that is all done through one system.  Cherokee

    8 Landing I believe actually has two systems, and

    9 Tenkiller may have as many as four or five systems.

   10 Q      Okay.  How is it that you're so familiar with           12:03PM

   11 their waste handling system?  I understand you're a

   12 recreational specialist, so I'm not surprised

   13 that --

   14 A      We are currently doing -- I've had a contract

   15 now for three years with the Oklahoma Tourism &                12:03PM

   16 Recreation Department, which has a state parks

   17 division.  They have had all of their records in CAD

   18 drawings.  We are converting their CAD drawings to

   19 GIS drawings, GIS being a much more preferred system

   20 for location.  So in going through all of those                12:04PM

   21 drawings, you become familiar with where the lines

   22 are and where water goes and so on.

   23 Q      You would agree that these park waste

   24 management systems also have the potential to

   25 release constituents into the environment?                     12:04PM 
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    1 A      Absolutely, and, in fact, that has occurred.

    2 Q      In particular, tell me what you're referring

    3 to.

    4 A      Tenkiller State Park is one of five parks that

    5 DEQ identified as having inadequate control of their           12:04PM

    6 waste, and it was -- a portion of it was closed

    7 down.  The state parks division shut down the

    8 restrooms in part of Lake Texoma (sic) State Park.

    9 Q      Tenkiller?  You said -- you keep wanting to

   10 say Texoma.                                                    12:05PM

   11 A      I'm sorry.  Texoma was also included in

   12 Tenkiller, and installed portable potties.  I think

   13 that has occurred over at least two, maybe three

   14 summers.  It was under the administration of Jane

   15 Jayroe when she was the executive director.  I have            12:05PM

   16 disputed that as a management practice, but that is

   17 the way they've done it.

   18 Q      Tell me the nature of your dispute.

   19 A      I do not believe replacing overloaded restroom

   20 facilities and septic systems with porta-potties               12:05PM

   21 solves the problems.  It would be better to -- I

   22 suppose you have two options.  One would be correct

   23 the problem, build a bigger capacity unit, or reduce

   24 the number of people using the area, and what was

   25 happening, the parks have been -- the parks have               12:06PM 
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    1 been permitted to exceed their carrying capacity

    2 and, therefore, present more users than the waste

    3 treatment systems can handle.  State parks chose not

    4 to do that.  I have not noticed that at all at

    5 Natural Falls, which would be the only park in this            12:06PM

    6 area.  Natural Falls has one of the newer systems.

    7 Q      Is the capacity at Natural Falls sufficient to

    8 handle peak usage?

    9 A      We are going to find that out.  I actually

   10 right now have a contract with state parks to do the           12:06PM

   11 resource management plan on Natural Falls, and we'll

   12 find out.

   13 Q      Aren't they in fact having to pump down to the

   14 tank or the system at Natural Falls?

   15 A      It wouldn't surprise me.  That's very common.           12:07PM

   16 I have heard the number quoted that state parks

   17 needs 100 million dollars just to solve their septic

   18 tank problems.

   19 Q      And some of that money needs to be spent at

   20 the three parks we have talked about?                          12:07PM

   21 A      I've heard at least for Tenkiller.  Cherokee

   22 Landing I've not heard that, but it wouldn't

   23 surprise me.

   24           MR. McDANIEL:  Okay.  Let's go ahead and

   25 take our lunch break.                                          12:07PM 
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W.A. Drew Edmondson, Attorney General 

AG Sues Poultry Industry for Polluting Oklahoma Waters 

Citing the protection of Oklahoma lakes and streams, drinking water and 
public health, Attorney General Drew Edmondson today announced his 
office has filed a lawsuit against several out-of-state poultry companies 
for polluting the waters of the state. 
 
The complaint alleges violations of the federal Comprehensive 
Environmental Response Compensation and Liability Act, state and federal 
nuisance laws, trespass and Oklahoma Environmental Quality and 
Agriculture Codes. 
 
“It all comes down to pollution,” Edmondson said. “Too much poultry 
waste is being dumped on the ground and it ends up in the water. That’s 
against the law. The companies own the birds as well as the feed, 
medicines and other things they put in their birds. They should be 
responsible for managing the hundreds of thousands of tons of waste that 
comes out of their birds.” 
 
Edmondson said that the filing of the lawsuit does not mean he has given 
up on mediation or negotiation. 
 
“The filing of the petition was necessary whether the end result came 
from an agreement or a trial. You must have a petition to have a court 
order. 
 
“We will defer issuance of summons,” Edmondson added, “for a brief 
period to see if continued talks have any promise for settlement.” 
 
Named in the complaint are Tyson Foods, Inc., Tyson Poultry, Inc., Tyson 
Chicken, Inc., Cobb-Vantress, Inc., Aviagen, Inc., Cal-Maine Foods, Inc., 
Cal-Maine Farms, Inc., Cargill, Inc., Cargill Turkey Production, LLC, 
George’s, Inc., George’s Farms, Inc., Peterson Farms, Inc., Simmons 
Foods, Inc., and Willow Brook Foods, Inc. These companies include some 
of the country’s largest providers of chicken, turkey and eggs to 
consumers in the United States.  
 
The lawsuit was filed in the United States District Court for the Northern 
District of Oklahoma on behalf of the State of Oklahoma, including the 
attorney general and Oklahoma Secretary of the Environment Miles 
Tolbert. The suit addresses pollution in the Illinois River watershed, which 
consists of more than one million acres of land in Arkansas and Oklahoma. 
The watershed includes the Illinois River, Baron Fork River, Caney Creek, 
Flint Creek, Lake Tenkiller and other minor tributaries.  
 
The Oklahoma legislature has designated about 70 miles of the Illinois 
River, about 35 miles of the Baron Fork River and about 12 miles of Flint 
Creek as scenic river areas, and Lake Tenkiller is one of Oklahoma’s most 
popular outdoor recreation areas. 
 
“We are asking the court to force these companies to stop polluting and 
repair the damage they have already done,” Edmondson said. “Clean 
water is our most important natural resource, not only for public water 
supply and recreation, but also for the future of agriculture, industry and 
tourism.”  
 
The lawsuit alleges runoff from the improper dumping and storage of 
poultry waste has caused and is causing the pollution of Oklahoma 
streams and lakes. In this watershed alone, the phosphorus from poultry 
waste is equivalent to the waste that would be generated by 10.7 million 
people, a population greater than the states of Arkansas, Kansas and 
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Oklahoma combined.  
 
“I understand that many hardworking Oklahomans are employed by this 
industry and that a viable industry is important to their future,” 
Edmondson said. “I also understand that the poultry companies can 
conduct their business in compliance with the law and remain viable - if 
they choose to do so. 
 
“One company alone, Tyson, announced it was spending $75 million over 
12 months in an ad campaign. If they can afford that, they can afford to 
clean up their waste,” Edmondson said. 
 
The attorney general said the Illinois River watershed serves as the source 
of drinking water for 22 public water supplies in eastern Oklahoma.  
 
“We’re not only talking about phosphorus,” Edmondson said. “This waste 
contains arsenic, zinc, hormones and microbial pathogens like e. coli and 
fecal coliform - not exactly things you want in your drinking water.” 
 
Edmondson, who has spent the last three years seeking a negotiated 
water quality agreement with the poultry companies, said his attempts to 
reach an agreement outside the courtroom have not yet been successful. 
 
“It’s been three years, but we still don’t have an agreement,” Edmondson 
said. “We still hope for a negotiated agreement, but while we sit and 
hope, the pollution is still occurring. Filing this suit puts us one step closer 
to finally resolving this issue.”  
 
The attorney general has never claimed that poultry waste is the only 
source of pollution, just the major one, and poultry waste is not the only 
pollutant on which Edmondson has focused. The attorney general assisted 
the secretary of environment and Oklahoma environmental agencies in 
finalizing an agreement with Arkansas in December of 2003 to address 
municipal waste discharges.  
 
“I know there are other sources of pollution,” Edmondson said. “But, the 
major source of pollution in the watershed is poultry litter. No matter how 
much the industry pays its public relations consultants to spin it, the truth 
is obvious. Chicken waste is the problem.” 
 
The attorney general said the state cannot allow its waterways to be used 
as a dump. 
 
“The financial burden for disposing of the poultry industry’s waste should 
not fall on the citizens of Oklahoma, nor should Oklahoma allow its scenic 
rivers and lakes to serve as the poultry industry’s disposal facility,” 
Edmondson said. “Until the poultry companies are forced to take 
responsibility for safe management of their waste, these practices will 
continue and the problems will remain.” 
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    1          IN THE UNITED STATES DISTRICT COURT 
             FOR THE NORTHERN DISTRICT OF OKLAHOMA 
    2 
     STATE OF OKLAHOMA, ex rel.
    3 W. A. DREW EDMONDSON, in his 
     capacity as ATTORNEY GENERAL 
    4 OF THE STATE OF OKLAHOMA and
     OKLAHOMA SECRETARY OF THE
    5 ENVIRONMENT C. MILES TOLBERT,
     in his capacity as the TURSTEE
    6 FOR NATURAL RESOURCES FOR
     THE STATE OF OKLAHOMA,
    7 
           Plaintiffs,
    8 
     vs.                                  05-CV-0329 GKF-SAJ
    9 
     TYSON FOODS, INC., TYSON
   10 POULTRY, INC., TYSON CHICKEN,
     INC., COBB-VANTRESS, INC.,
   11 AVIAGEN, INC., CAL-MAINE FOODS,
     INC., CAL-MAINE FARMS, INC.,
   12 CARGILL, INC., CARGILL TURKEY
     PRODUCTION, LLC, GEORGE'S, INC.,
   13 GEORGE'S FARMS, INC., PETERSON
     FARMS, INC., SIMMONS FOODS, INC.,
   14 and WILLOW BROOK FOODS, INC.,
     
   15       Defendants.
     
   16           VIDEO DEPOSITION OF SHANON PHILLIPS
               TAKEN ON BEHALF OF THE DEFENDANTS 
   17        JANUARY 17, 2008, BEGINNING AT 9:00 A.M. 
                   IN OKLAHOMA CITY, OKLAHOMA
   18 

   19 

   20 

   21 

   22 

   23 

   24 

   25 REPORTED BY:  Laura L. Robertson, CSR, RPR 
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    1 the Illinois River Watershed are on the 303-D water 

    2 list as not meeting the beneficial use of primary body 

    3 contact; correct?

    4      A.   Could you rephrase that?  Not all -- let me 

    5 rephrase that to make sure that I understood your 

    6 question.

    7      Q.   Sure.  

    8      A.   Not all of the waters that are listed on the 

    9 303-D list are listed for primary body contact?  

   10      Q.   That's not my question, but go ahead and 

   11 answer that question.  

   12      A.   No.

   13      Q.   Okay.  So not all of the waters in the 

   14 Illinois River Watershed, okay, are on the 303-D list 

   15 for not meeting the beneficial use of primary body 

   16 contact; correct?

   17      A.   That's correct.

   18      Q.   Which means that some of the waters in the 

   19 Illinois River Watershed, some segments meet the 

   20 beneficial use of primary body contact; correct?

   21      A.   Yes.

   22      Q.   Okay.  Let me have you turn to page 11 of 

   23 the Comprehensive Basin Management Plan report.  This 

   24 is Bates labeled 2190.  And here you have listed in 

   25 two columns, you have problems and you have causes, do  
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    1 you see that?

    2      A.   Yes.

    3      Q.   Okay.  And under problems, you have listed 

    4 recreation, poultry and agricultural waste, open 

    5 sewers, loss of apiarian areas and on and on, down to 

    6 urban runoff.  And under causes, there is a few that I 

    7 want to ask you some questions about.  

    8           One of those is dumping of raw/treated 

    9 sewage.  Do you see that?

   10      A.   Yes.

   11      Q.   Would you agree that the dumping of raw or 

   12 treated sewage would contribute bacteria to waters in 

   13 the Illinois River Watershed?

   14      A.   The dumping of raw sewage would contribute 

   15 to bacteria problems in the Illinois River Watershed.

   16      Q.   Okay.  Treated sewage would not?

   17      A.   Treated sewage is generally chlorinated, 

   18 which would effectively kill the bacteria.

   19      Q.   Does it kill 100 percent of the bacteria?

   20      A.   There are some concerned about whether or 

   21 not it does that.

   22      Q.   Okay.  And who has those concerns?

   23      A.   I'm not sure exactly who.  I can just say 

   24 that I have heard those concerns raised before.

   25      Q.   And we do have treated sewage discharges  
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    1 into the Illinois River Watershed; is that correct?

    2      A.   Yes.

    3      Q.   Okay.  And raw sewage, that can be from 

    4 humans; correct?

    5      A.   Uh-huh.

    6      Q.   Wildlife; correct?

    7      A.   Yes.

    8      Q.   Pets; correct?

    9      A.   Uh-huh.

   10      Q.   Cattle; correct?

   11      A.   Uh-huh.

   12      Q.   Any other sources?  Let me finish.  

   13           MR. LENNINGTON:  She's saying uh-huh.

   14           MR. SANDERS:  I would like her to say yes 

   15 also.  

   16           MR. LENNINGTON:  I just want to make sure we 

   17 have a clear record here.  

   18      Q.   (BY MR. JANTZEN)  That's a good point, so we 

   19 will kind of get going fast here, I just want to make 

   20 sure you answer yes and no, because the camera will 

   21 understand, but what she's taking down, we just wanted 

   22 to make sure it is clear.  

   23      A.   Yes.

   24      Q.   So in terms of raw sewage, you would agree 

   25 that raw sewage contributes bacteria to the waters of  
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    1 the Illinois River Watershed; correct?

    2      A.   Yes.

    3      Q.   And you would agree that humans are a source 

    4 of raw sewage; correct?

    5      A.   Yes.

    6      Q.   And pets are a source of raw sewage?

    7      A.   Yes.

    8      Q.   And wildlife is a source of raw sewage?

    9      A.   Yes.

   10      Q.   And cattle is a source of raw sewage?

   11      A.   Yes.

   12      Q.   And I'm not intending to make a 

   13 comprehensive list, we can probably sit here all day 

   14 and come up with examples, but those are some good 

   15 primary examples; right?

   16      A.   You know, though, can you define "sewage" 

   17 for me?  

   18      Q.   I would say anything from a warm -- just 

   19 excrement, right, you know, urine, feces, how is that 

   20 for a definition?

   21      A.   I do think, though, that typically, and 

   22 probably in this report when we were referring to raw 

   23 sewage, we were talking about sewage from waste water 

   24 treatment plants.

   25      Q.   Are there circumstances where waste water  
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    1 treatment plants discharge raw sewage?

    2      A.   Yes.

    3      Q.   Okay.  And circumstances would be like an 

    4 upset in the system?

    5      A.   Yes.

    6      Q.   Overflows, too much water, things like that; 

    7 correct?

    8      A.   Uh-huh.

    9      Q.   So there are circumstances, and they are 

   10 probably not that unusual, that we do have discharges 

   11 of raw sewage in the Illinois River Watershed from 

   12 waste water treatment plants; correct?

   13      A.   I can't speak about their frequency.

   14      Q.   Fair enough.  But it occurs; correct?

   15      A.   Yes.

   16      Q.   Okay.  Waste dumping, do you see that listed 

   17 under causes?

   18      A.   Yes.

   19      Q.   You would agree that under certain 

   20 circumstances waste dumping would contribute bacteria 

   21 to waters of the Illinois River Watershed; correct?

   22      A.   Yes.

   23      Q.   What about solid waste, can solid waste 

   24 contribute bacteria to waters of the Illinois River 

   25 Watershed? 
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    1      A.   Yes.

    2      Q.   For example, open dumping?

    3      A.   Yes.

    4      Q.   Can you think of any other examples?

    5      A.   I think that at some point in time there is 

    6 the discussion about whether or not some of the waste 

    7 water treatment plant solid waste would be land 

    8 applied in the watershed.

    9      Q.   Okay.  Let's talk about that.  What do you 

   10 mean by solid waste from waste water treatment plants?

   11      A.   One of the outputs of a waste water 

   12 treatment plant is an amount of solid waste.

   13      Q.   Okay.  It is the -- the more solid 

   14 constituent of the process; correct?

   15      A.   Uh-huh.

   16      Q.   And sometimes that's land applied; correct?

   17      A.   Yes.

   18      Q.   Okay.  And that can be ostensibly a source 

   19 of bacteria to waters of the Illinois River Watershed 

   20 when it is land applied within the watershed; correct?

   21      A.   I don't know, I'm not well versed in the 

   22 state requirements for solid waste application.  That 

   23 would be better answered by someone at DEQ.  

   24           I believe that the purpose of this document 

   25 was to layout all the potential universe of sources  
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    1 that might need to be questioned.  And so there is a 

    2 possibility that solid waste application could 

    3 contribute.

    4      Q.   Okay.  Under tourism, recreation, do you see 

    5 that listed under causes?

    6      A.   Yes.

    7      Q.   What do you mean by tourism, recreation as a 

    8 cause for water quality issues in the Illinois River 

    9 Watershed?

   10      A.   There is a substantial tourism industry in 

   11 the watershed that brings additional users into the 

   12 community.

   13      Q.   And how do those users contribute to water 

   14 quality issues in the Illinois River Watershed?

   15      A.   They contribute extra wastes through the 

   16 sewage systems and through the nature about rural 

   17 watershed, a lot of those -- a lot of facilities are 

   18 serviced by septic systems as opposed to a centralized 

   19 waste water treatment plant.  

   20           So they contribute extra waste to a septic 

   21 system.

   22      Q.   Is it also the case that recreational users 

   23 of either the Illinois or Hiker State Parks, just 

   24 people over there using the land and the water for 

   25 recreation contribute perhaps raw sewage, untreated  
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    1 human sewage to the watershed?

    2      A.   Yes.

    3      Q.   There is not always porta-potty facilities 

    4 where you need them; correct?

    5      A.   That has been a concern in the past.

    6      Q.   Yes.  When is the last time -- how many 

    7 times do you think you have been to the Illinois River 

    8 Watershed?

    9      A.   I couldn't even guess how many times I have 

   10 been there.

   11      Q.   A lot?

   12      A.   Define a lot.  

   13      Q.   I don't know.  Ten, 20?

   14      A.   More than 20.

   15      Q.   More than you can count.  What were the 

   16 purposes of your visits?

   17      A.   Well, as I stated before, that's where my 

   18 thesis research was conducted, and so we sampled the 

   19 lake twice a month for two years.

   20      Q.   Okay.  

   21      A.   I have also gone there for recreational 

   22 purposes.

   23      Q.   And what kind of recreating did you do in 

   24 the watershed?

   25      A.   I have floated the river and played in the  
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    1 studies?

    2      A.   The conclusion of those studies was that 

    3 there was a potential.  Those studies -- the studies 

    4 that I have seen did not have any way, though, of 

    5 definitively saying whether or not the bacteria in the 

    6 river was linked to septic systems.

    7      Q.   Do you know why they didn't have any way of 

    8 definitively linking septic tanks to bacteria issues 

    9 in the Illinois River Watershed?

   10      A.   They -- the types of studies that they were 

   11 doing did not allow them to make that leap.  They 

   12 didn't have a marker, per se, to tie in to a specific 

   13 source.  

   14      Q.   Okay.  What about beef cattle, free range 

   15 cattle, would those be a source of bacteria to waters 

   16 of the Illinois River Watershed?

   17      A.   They could be.

   18      Q.   They could be.  Sometimes they deposit feces 

   19 and urine directly into the waters of the Illinois 

   20 River and its tributaries; correct?

   21      A.   Yes.

   22      Q.   In your various recreational outings have 

   23 you ever seen cattle in the river of the Illinois 

   24 River Watershed?

   25      A.   Yes. 
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    1      Q.   Is that a pretty normal occurrence?

    2           MR. LENNINGTON:  Objection, form.

    3      Q.   (BY MR. JANTZEN)  During your visits?  It is 

    4 not unusual to see cattle in the water?

    5      A.   It is not unusual.

    6      Q.   Okay.  What about dairies, can dairies be a 

    7 contributor or a source of bacteria issues in waters 

    8 of the Illinois River Watershed?

    9      A.   They can.

   10      Q.   What about swine, swine facilities, would 

   11 you agree that swine facilities are a source of 

   12 bacteria?

   13      A.   The potential exists for them to be a 

   14 contributor.

   15      Q.   Okay.  So what we have established is there 

   16 is numerous, numerous sources of bacteria that could 

   17 be contributing to bacteria issues in the Illinois 

   18 River Watershed; correct?

   19      A.   Yes.

   20      Q.   Okay.  If the judge in this case were to 

   21 issue an injunction that prohibits the land 

   22 application of poultry litter, would you agree with me 

   23 that other -- that that's not going to completely 

   24 solve or solve at all the bacteria issues -- let me 

   25 finish, the bacteria issues that are in the waters of  
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    1 the Illinois River Watershed?

    2           MR. LENNINGTON:  Objection, form.  

    3           THE WITNESS:  No, I don't -- I don't believe 

    4 that I would agree with you on the grounds that there 

    5 have been many steps taken already to address sources 

    6 of pollution from those other sources that you just 

    7 stated.  

    8           There are programs in place to -- in fact, 

    9 there is regulation in place to reduce the impacts of 

   10 swine.  There are programs in place to improve the 

   11 access of people to improve septic systems.  There are 

   12 programs in place to -- we just began a 20.6 million 

   13 dollar program to fence cattle out of the stream.  

   14 So we are taking steps to address those other sources.  

   15      Q.   (BY MR. JANTZEN)  So you said there is 

   16 programs, and you specifically called out swine, that 

   17 there is regulatory programs that govern how swine 

   18 waste, perhaps, is dealt with in the watershed; 

   19 correct?

   20      A.   Uh-huh.

   21      Q.   And you cited that as an example as a 

   22 measure that's been taken to deal with that source; 

   23 correct?

   24      A.   Yes.

   25      Q.   You would acknowledge, would you not, that  
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    1 the State of Oklahoma has a regulatory program in 

    2 place for the land application of poultry litter, 

    3 would you not?

    4      A.   Yes.

    5      Q.   Okay.  You're not saying, are you -- and 

    6 let's step back to my previous question.  You have 

    7 acknowledged that there are multiple sources of 

    8 bacteria in waters in the Illinois River Watershed, 

    9 and you're not saying by taking -- by ostensibly 

   10 taking care of one of those sources you solve the 

   11 entire bacteria issue, are you?

   12      A.   I'm saying that there are multiple potential 

   13 sources of bacteria in the Illinois River Watershed.

   14      Q.   Right.  

   15      A.   And unless you have information to show that 

   16 one of those sources is the predominant sources, or 

   17 one or more of those sources are the predominant 

   18 sources by addressing one of them, no, you wouldn't -- 

   19 you would not be completely addressing the bacteria 

   20 problem.

   21      Q.   Are there any sources of bacteria in the 

   22 Illinois River Watershed that have not been addressed 

   23 through regulation or through the program to fence out 

   24 beef cattle, any of those sources we discussed that 

   25 have not been addressed in some form or fashion? 
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    1      A.   I think that there are -- there is room for 

    2 improvement in dealing with all sources.  As we 

    3 continue to develop new technology, we find better 

    4 ways of dealing with the wastes that we have to deal 

    5 with in the watershed.

    6      Q.   Would reducing the number of humans using 

    7 the Illinois River Watershed for recreational purposes 

    8 every year, would that reduce bacteria present in the 

    9 waters of the Illinois River Watershed?

   10      A.   It might.  

   11      Q.   Is stream bank erosion a water quality issue 

   12 in the Illinois River Watershed?

   13      A.   Yes.

   14      Q.   How so?

   15      A.   Stream bank erosion contributes sediment.  

   16 And by "sediment" I mean soil particles and gravel 

   17 which affect water quality habitat that's available 

   18 for biological life in the stream.  

   19           They are also nutrient enriched generally 

   20 above other soils in the watershed and some of the 

   21 research that we have done has shown that they can 

   22 contribute significantly to nutrients in the stream.

   23      Q.   In the same vein, can stream bank erosion be 

   24 a contributor of bacteria to water quality, or to the 

   25 waters of the Illinois River Watershed? 
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    1 was meeting or not meeting its beneficial uses.

    2      Q.   When were those samples taken?

    3      A.   Those samples would have been taken between 

    4 1999 and 2002, approximately.

    5      Q.   Okay.  Do you recall what the results of 

    6 those samples, the analyses on those samples was?

    7      A.   No, honestly, I don't.  I didn't do that 

    8 analysis.

    9      Q.   As you sit here today, can you identify any 

   10 poultry litter land application site or area that is 

   11 in fact contributing bacteria to the waters of the 

   12 Illinois River Watershed?

   13           MR. LENNINGTON:  Objection, form.  

   14           THE WITNESS:  I can't identify any specific 

   15 site.

   16      Q.   (BY MR. JANTZEN)  The watershed based plan 

   17 that we discussed earlier in your deposition, does it 

   18 contain any recommendations as to how to proceed to 

   19 address water quality issues in the Illinois River 

   20 Watershed?

   21      A.   Ultimately it will.  At this point, as I 

   22 said, I believe only the first chapter has been 

   23 drafted, which kind of provides a summary of some of 

   24 the historical studies.

   25      Q.   So as it sits, this is based on your  
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